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BISPUTATIO J UKIDICA 




EMPH YTEUSI. 

kRDINEM,GUM SINE EO NIHIt, 
\ quicquam bene ac rite doccri , tradi , ac pro- 
5 poni poffc, ad unum omnes doceant & incul- 
cent viri erudixi, Partbtn. Litig. I. /. c . tj. n. 4. 
jek Scrvandum & cgo fufcipicos, fincambagibus 
©SiSprimumxIefinitioncm Erophytcufeos,u;rju \ 
uc am °igui tas cvi tetur,tu m nt quid fit,de quo difputaturus fim, 
P"«t,ficq U e nulla confutio fequatur cum Bodtnoltb.j.dt^ 
™pm. pr *mittendam ccnfco. 

CONCL LISIO L 

Eftautem omnisdefinitio(V) vel nomi- 
nis(£) vdrei.(c) 

a ) Kcc kerman. libr. i.fy/lem . log. minor^cap. rf. ^ 
1> ) Dicituj autem Emphytcufis ><?ri 5* iiA$uTtv9ttj g 
quod cft implantare, infcrcre, germina yoncTcVjhfe.de J.£. 

2. n. 4. Vult. dd §. adeo.j. n. 2. Inft. de locdt. Obrecbt. rn^ 
" ! /p dtJ- £.36. th.y.&diii. Ex ca potiffimum rationc,quod 
olim fteriles agri in pcrpctuum quibufidam cxeoJcndi , impofi- 
to canone,ut ex fterilibus fcrtiles vcl meliorcs rcddercntur,da- 
ti fucrint. Valafc. d. L Gipb. add. §. adco. Jnft.ddocat. Notan- 
durohicctiamfi agcrfcrtilifiimus^nullaquc rcparationc indi- 
gcns in Emphy teufin dctur, tamcn non amittcrc naturam Em- 
phywfcos, Valafi. d. n.j. Amplifi. E^ellentift.D^. 

J * 1 Prafef 



N. 



Prgfis in Donell. Enuel. p.com. y. lit.C. Boeer.fdrt.i. eUf.2. dig>. 
If.tb. 12. (e) Rci, dc cma in conclufionc fequcnti. 

COWCL. if. ™3 

Eft aucem Empliyteufis (*) contraftus 

(6)bonx fidei (0 nominatus (^) Juriscivilis 
(O quo, Scriptura interveniente<^)dorni- 
nus pr*dium luum (£) retenta proprietate {b) 
in perpetuum vel ad tempus(#) concedit ea 
lege, ut id ntelius cultiusque re^datur(£)inq; 
rccognitionem domini (Y)certam aunuam 
peniioncm pncftet* (m) 

d) Vocabuium Empbyteufcos cum fit ambiguum, \Ac6 

ambiguitate noridumfubJata dcfiniri commodc nccjuit. Su- 

miturautcm primdprore ipfa,*;uac in Emphyteufin datur_.. 

II. Proipfbjurc, quod provcnitex contra&u hoc , 5caliismo- 

dis quibus Emphyteufis con(tituitur,dc quo infirainconciufj. 

lit.A. III. Proconvcntione, quo modo nosdcfinimus. 
B (h) d. $. ddeo.j. Infi. locdt. /. t.(S 2.Q de jur. Smpbyteut. 

JTefenbec.m** jf.ji agerve&igdl.petxt.n. 3. Obrecbt. d. dijp.36. 

tbef. yo. 7/. Trcutler.fdrt. 1. dtfy.29.tJ>. f. Vdldfc. q.i.n. 2. Mejer. 

m Colleg. Argentomt.fdrt. 1. Ub. 6. ttt.j. th. 6. Cujdtf. in v. C. de 
C i» h"<d. Ub. 1. tit.i.fol. ( mibi) 6y6. lit. B. ( c) Bonac fi- 

dci olim firnTeccrti & indubitati )urise(\,drg.d.$.ddeo.3. Infi. 

la.tr. Cum \ cro illud hodie fpecialitcr immutatum non rcpe- 

riatur, ftarc non prohibctur. f.fitncimus. 2p. C.de tefam.Ampl. 

Dn~». Arum.p.t. Proretlor bujtu Sdl.tnx Magnifc. exerc. id. th. 

I*. Forjier. dtjjt.Jujiin. Tf. tb. to.pdrt. 1. Ircutler. d. /. ibid. DtL-». 
D Bdcbov.in jnimadv.tb.p.lit.C. (d) Proprium cnim & Ipc- 

cialc nomcn pcrleges civilesacccpit. Fdlafc. q.6.n.j.d f.adeo. 

Inji loc.it. d. 1. 1. C. de J. S. Treutl. d. t. th. p. Ut. A. Dn-». Arum. 

exercit. 14. th. tj. Ht. B Wcfemlec. d. I. rt.j. Aclioncmcjuc pro- 
t priam producit> dc qua infra concl. 7. lit. A. AmpUfS. Dn. Prsfes 
1. .. tn atjp. 
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** tfy.de fon.Jidjudi,. tb.21. jConftituit enim Imperaror 
Zcno novam propriam & finguJarem hujus contradusfor- 
mam./ J. ddeo. j. Inft. locdt. /. t. C. de J.E. Wefenbec. d. L 
IL Unaquatque rcs cx forma atftimari dcbcc : dar enim efierc* 
Keckerm Ub. t.jyftcmdt. tog. minor. c. ti. A formam a jute civiii 
•ccepit. Ergd. /. 6.ff de I. c* /. Bocer.pjrt. t. c/jf. 2. dift. t 4 . tb. 
*. lit. A. Vult. ddd.§. *deo. n. 6. Borcbo/d. ibid.n.f. Forfier. dtjfr. 
Juftm. 18. tb.p. D. Hunn. Vdridf. rejolution. jur. i.tr. y.pdrt.2.tf. 
p.Treutler.d.t. (f)t.t. C.b.t. cujus conftiturionis caufam ac 
rationemprzferaliashancafngnarcpoflumus. Quodctrmres 
plcrunq; vcl inperpcruumvcl inJongum rempusdctur,vi^f:r, 
ut rci geftar inemoria extari poftlt. Don. p. comm. 1?. Obrecbt. d. 
d, fP-S6 tb. 7 6.(ffe<w. Ut conftet dcpatfis,quibus falciri 
cjufmodi paclioncs Colcn^Obrecbe. d. I. tb. H. Quorum pa- 
ttorum, iis, quibos dc hac rc judicare incumbit, maxima cura 
habenda, nc vcl dominus, vcl £ mpbyrcuta illorum iropruden- 
tia, ftrifta juris communis Obfervantia contra placita, quae 
maximc in hocconrra&u fervanda funr. /. /. C. de j. E. & dtg.l. 
i.ft.dcpatl. Contraclus cnim ex convcntionc Jegem accipit. 
/. i.§.ficonvenit. 6.ff.depoftt. fraudentur & lardan tur ; & m , 
fummaverba convcnrionisfcmpcrdiligcntcrinfpicicnda/unt. 
Obrecbt. d. dtfp.j6. tb. 460. & t6j. (g) Ex h occc vocabulocon- W 
jici poteft, nuIIumredcEmphyteuilnconftitucrcnifiquiprac- 
dii dominus fir. d. §> ddeo. !*/}. '/ocjt. 1. 1. 2. &j. C.dej. 8. Don. 
9- comm. tj. Obrecbt. d. d1fi.j6.tb.22. Neroocnim plus juria 
in alium transferre poreft, quam ipfe habct. /. 20. dedcquir. rer. 
dom. I.J4. de H. J. & c . 79. de R. J. in 6. Mejer. in Coileg. Argent. 
p*rt. i.lib.6.ttt.j. tb.12. Ex conriariorccle conftitucre Emphy- 
teufinquicunqidomini[nifi ipfis adminiftratio fiveaJienatio 
rci inrerdicla. jrg. /. u/t. C. dereb. non a/unand. Obrecbt.d. di$. 
36. tb.jo) fivcfinr mnnicipes, aur civitas,aut privatac pcrfonar, 
bon.y.comm. tj. & drg. t. 21.C. mjnd.it. Si cnim alicui id Jicer> 
auod majus cft, multo magis & id licebit, quod minus cft. /. 21. 
de R. J. Obrecbr. d. loc. tb. 29. Donel. d. t. (h ) Lt.ff.fi dger ye- H 
Migj/. ibi. quamvis domininon efficiantiir&c. & t.t.C. deJ.E. 
(0 Cujac. dd /tb. 1 1. Cod. tit. yt. fol. (mibi) jpj. iit. A. Hinc di- L 

A 3 viditur 





viditur in Jeiinit am rcl iBdefinttam.Illa cft, qu* vcl confrhui- 
turadcertum tcmpus > vclad ccrtam gcneratipncm :.Hxcqu^ 
finetemporjs&generationispraiiinKioncfit. (k)Qtjjc. cotnm, 

de ftnd. ltb.j.tit.j. f(fl. 6$ 6. lit. B. Ha?c enim praecipua olim ra- 
tio quarc in Emphyteufinagri dnti fucrint, ut conftatcx conci. 
i. Ec proptcrca ii meliorero cultioremque non rcdditjure cadit 

^ luo, de quo infra plura. (I) VdUft. q. t.p. ij. Ampi. Qtt. Prjfes 
tnDon. Snucl. g. comnt. tj. innot.iit. 0 Gdil. 2. obf. 13. num. ar. 
Trettti. dJ '■//> 2g.tb,gMt.H.ibid. Dtt.Bdcbov, in notiit.JJ.\& CjI- 
vin. in Lcxtc. Jnnd. fub voctb. Empbyteuftos. ne diuturnitato 
teruporis obiivioni darctur>.& utrccognofceret fe non verunL» 
dominum efic, ncquc proprietatcm iftius rei faabcre : Remanct 
cnirohaecapud verum dominum_». Hincque illud quod Em- 
phy tcuta propter tncidentes cafus fortuitos , vel alia parricuia- 
ria incommoda, i penfionis pracirationc non libcratur. Don.g. 
comm. td~ tbid. D*r, P.rxfts m rtot. iit.AJ. (fdrg i.t. C.dc ].£. 
Cum (tpropterrei ufiim praeftarct, aequum cflct excmplo con- 
duclons ci penfionem remitti. /. g. C.iocdt.i.n. §.2 ff.cod. 

M Don. tj. comm. 7. ibid. Drt.Prjfts m Jiot.Mt. A. (m) Cujjc. tn 
fettd. d. I. Quo iplc dififert icontraclu emtionis , vcnditionU 
& permurationis. Qbrctbt.d.dtfjt.t6. tb. 114.. Hincquc cxori- 

Q^ turquar{tio>an pcnfio Emphytcutica in fola numcrata pccu- 
nia confiftat? Qud negarur jrg.l 2t,C. locdt. Idqjufurcccptupj 
efle dicit Vbrccbt, d, l. tb. tj/. irj \hft r/ J frjf Jfli 'ji j nii^^t 

iu. ; ^} ^^% 

Cairfa cfficiens remota eft juscivfle (a) 

ProximaluncconuaUentes.t^) ^Mji 

2) Deqito ptpr.ub.2 Mt S. Obrccbt '. djifj>.j6.tb. $2*1$ & 
3 IPcftnb. in d.l.n.j. (b) Domini fcilicct , qui rcm in Eniphy- 
tcufin dare"poflTunt, de quo fupra tv. 2. itf.G. Hicq; domini cuui 
fint vcl Ecclcfiaftici vel fccuiarcs ,promanatdivifioEmphy- 
teufeos Ecclefiairica;;$c (ccularis. Obrecbt.d. difp j6. tb. 24. (f % 
2f. Mejcr. in Colicg, Argent, dd* tb. g. 11 \fenb. d. I. Don.p comm. 
/j. Et Eraphytcutxga/^i ad hunc contractum,idonei. Ubi qua:- 
•'""m - rituc 





rSSr" ,lmi "«^^«°«f -d ««* pUatiot 

»| *>«> SSCSS r ' in rebus n,ooiIibl15 hune contu ' 

non tan„-, m " """"»• '■>'• quoniamrcs mobilej 

V»wt • e r m n T^ C,UUm '% &te » m "finn- prarftare ne- 

»»■ bJJjjT" 3 "* ttUnt '" conrTa<9us, n <»n dctur. 
1 f»...,^ '' /■•&h«priori P otior. Ktf* 
t *des i„ rIi T ^**»- *«»r/.y. «w». y. /„. & If. Ec 

Poteft 7 mpnV ; cumi dari H& 'quia &in iplis meliorario cilo 

fril. a£ , ?, */***•• -* < <T. S- * At tUm. in. 

D<m Em.fl' %/C "' e - 2,l "P rs '■''■< C '-'omos.sr jl,bi. Dn.PrtC. 

'■«■1- ». ,. Mtjer. ,„ Colleg Argt „ nmtlLUbm v . " 

| • , J° J nfiituiru >' Empfiyteufis conventio* 
™ (*) de dando prardio frtiendo , P ra:ftanda6; 

^nni") 0 * pcnfione > Scripturxque inter- 

vel J} J : '+ ,b - "■ Olrecbt. d. Ailb. s 6. tb. gj. Iddj •*- 

/r/Jw.?' m P er P etu " m, w «Wfo* ^r. I. 0*. 
fmnT • £ ° 0S a 8 ere de conftitutione comra/his non juri» 
tw,2 tCUt,CI ' '" / *'" a '"»*''»«' tb.i.lit.A. quod iusnon. 
i A , . r convent,on *. ftd etiam teftamemo. Don. o. 

i;«*cnpaonc ac^uiricur. Treufter. d.l tbcfiu. Tijlammo. 
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quandoteftator legat alicui fundum vel praedium fuum,mfa 
apud cum jure Etnphytcufcos, ccrta penfioncin fingulosan- 
nos conftituta, ut fcrt hu jus juris natura. Don. d. t. Bocer. d. 
dt#. /*• tb. 4$. Mejer. in Colieg. Argcnt.d. L tkf.22. quod icga- 
tum conditionalc eft : non alicer cnim vi m habct , nifi Lcgata- 
' riuspcnfioncro conftitutam quocannis folverc vclit,cum nc- 
moinviaisofeligaripolTit. Mtjy.Boetr. Don.dd.U. Prxkri- 
ptione, ur fi quis bena fide per longum tempus , ccrta penGonc 
quotannis foluta, nrardium polledcrit. /. ult. C.deprtfcript. 
Ql. ion^temf. Hic dubhari folet , ucrum is , qui longf teinporc, 
nihilomninopraftitit,immunitatem pcnfionum confcqua- 

tur > N. arg. 1. 7. $. 6. C. dtfrafirtpt. $0. vtl 40. anntr. Mejer. m 
C0Ueg.Argtnt.dA.tb.29. & ita in Camcralmpcrialiobferva- 
tum ffle, \cfatuttyy»fing.s. obftrvtt. y. Geit. 2. opf.73. 1/ An 

Q, Emphyteuta pracdium Etuphyteuticum praefcribcrc poifir.,? 
Eft quod JST. arg. d.ly.§.6. hac tamen adhibita limitatione, 
nifi caufam poflefiionis domino miuavcrit. Wefinb. m » d. tn. 
a. Dn. BacbetP. in not. dd TreutL d. difr. 29. tb. //, Itt. D Addunt 
quidam & quaftum conftituendi modum Sti CCJZSSIO- 
SEMkiWcttyUt Mejir.d.L tb.jo. Ireutl. d.L tb.u. quemrc- 
futxt Dn.Bacbov. m nvt. ibid. Duos untummodo modos agno- 

0: (citDon.9 cpmm.13. Hicpraucreaquarritu^utruradefubftan- 
tiacontra£usfit,quodres, quacin Emphyteufindatur,Em- 
phytcuc* tradatur? Quod N. pettinet tamcn ad ipfius confum- 

B inacionem. Mejer. m Collcg.Argent.dl. tb.jj. [B]dcquib# 

Sequitur nunc finis; qui alius eflrefpc- 
&n domini (a) alius refpetfu Emphyreut*, 

r » a) Rat'onedomini, neprardium qnod in Emphyteufin 
d a tuT,dcfemur v fcdutmeiiuscii!tiusqircddattif,quoJ&ipl'urn 



nowcn indic^.^tfinb.inr. d.L i Utii 
pcnfioiumconfcquaturab EmphyccLJta.uVt;/Vr.//? CoUeg. 



2/. tbjfp. ObrecbrJ.dift.36. tb.fsff. [B] ut pncdium Emphytco- B 
ticum poffidere, coq; utifrui &adfuos pofteros quoq; trans- 
ftrrc poflit. /. t. ff.fi agervetlig. Obrtcb.d.di/p.j6.tb 14$. Hinc 
jus Emphyteuta confequitur , ut ipfi ncmo prardia aufcrrc pof- 
fit, quamdiuproillis ve&igaiTolvat, pro ut tamcn naturaoc 
pa&iones adjecla: requirunt. d. L i.ff. fi ager ycttigdl. & d. 
adco. btfi. locat. de quibm infm plura-* 

Sequicur nunc porrd ut dc effedtu fen 
commodo (aj & incommodo feu onere (b) 
agamus. 

rtHii^] Quodcftvclcommuncvclproprium. Z5Wefta&io A 
Etnphyicuticariiu.. Bocer.d./.tb.jp./it.C. & feqq. Oldendorp. 
clafij. deaclton. Smphyteut. Sraruunt aiii ccmdiclionem ex It- 
geex hoc contraclu provcnirc-». TVefenb.its d. Ln.3. Ireutl. 
d dijfi. jp. tb. ult. Itt. G. Don . p.comm. iq.. VaUft. dej. E. q.6.n. 

10. Quam opinionem djureplanealicnam efle putaf-» 1 
2to^7ifOT^././ratuunt<Scalii, qui Emphyteufihcontra&urn-» 
innoininatum cflc volunt , a&ionera przfcriprisverbis ex hoo 
cecontradhi proficifci , ut vidcrc eft apud VaUfc. d. q. 6. n. f. 
Sed hanc opinioncm mcritd ( inquit VaUfd. /.) exploiam eflc; 
cum receptiflimum fit, Emphyceufm conrractum efle nomi- 
natum , idco incongruum cfle , cx hoc centractu provenirc 
a&ioncrn^praefcriptis vcrbis, cum ca deturpro contra&ibusin- 
nominatis. Proprium rcjpetludomini efl, I. Quod propricta- 
tcmvcrumqucdominiuminreEmphyteuticaadhuc detineat. ' 

t. C. dej. E. 1. 1. ff.ft ager vetligsl. II. Quod Emphyteutam, 
finon fccundum formam 6c naturam hujus contraclus agar» 
poifit expellcrc, de qtto infr. tb. 10. 1. 1. # j. C. b.t. II I. Qiiod 
rem Emphyteuticam & meliorationes Emphytcuta fine con- 
fenfadomini nonpoflitalicnare, incaq; aiicnationc praraiiis 
pracrogativam habeat. l.j. C. b.t. Sunt & alia , qua? omnia re- 
cenferc noltri jnflirutinon cft. Refttecltt Empbytcnta confiftit 
L turu in poceftate rci poflidcnda; & babcnd». l.fctcndum \y §. 
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quifdtud. cog. Etfi enfra Enipnyteuta obminus non (Tt> 
/. t. ff.fi dgerve&tgd/. Cujac. obferv. j. hb. 7. quafi tamcndow* 
nus cft. Cujak. m C. b. e. Obrecbt. d. I. rb. 227. & 2$+ Vnkifs 
J. R. ///'. 1. c~jd. & dd d. §. adeo. n.j. Injitt. loc.it. Bocer.d. dtty. 
14.. tb.48. & jus dominio proximum habct. obrecbt. d.l. th.ijt. 
Compctunt cnim ipfi aclioncs non tantum conrraextcrost vo» 
rum ctiam contra domirtum ipfum pro rc Emphytcotica coa- 
fcrvanda & tucnda. /. /. ff. fi 4ger veclig^l. in fn. Hinc cxori- 
tur quxflio , an Emphytoutac omncs a&ioncs ad tucndum con- 
fcttvandumqi jusfuura,quasdominus haberconccflaEmphy- 
tcufi conccdz vidcantur ? A. Conccflb cnim ono, ornnia illa, 
finc quibus ad id pcrvcniri & commodc haberi ncquitconcef- 
fain:clliguntur./..2..& jte/W. Compctit enim illi vindicatio 
advci fus queravis poflTcflbrem. /. i.ff. fi 4ger vecligal. Bocer. d. L 
tb.j6. Dort.p. comm.14. Compctiti ipit aclio negatoria, in» 
tccdiclunvuti poflideris. L2.I. x.§. fi fervtt. vindic. Compcrit 
cnim hoc interdictum iis, qui ncc vi>necclam,nccprecari(> 
rem i;nmobilcm poflidcnr. Don. ij com.j2% & rilisetiam,qui 
naturalitertantumpoifidcnt, aut jusin rc habcnr. drgJ.un. C- 
v ti poffidee. Conrdd. Lag. inmfckod. jur. cizil. pdrt. 1. tit. /r*o 
dition. exEmpbyt. contnttl fol. (mibiyjjj. Potcft &uri inrerdr- 
{ib quocr*vi aut dam. /. N /. §. 1. de nov. eper. nttnciae. & arg. /. 12. 
(4 i6.quodvi 4U*cUrn. Opcrisnovi nuneratione./.^.§.^r». ff. 
tod. A^ux piuviar arcendar pro ratione fundi quahratis. / 2j. §. 
i,dc4qu4 phtv. arcend. Damni infccli. /. quibona. /y. §. fuferfH 
tiarittm. 8. 1. jq. §. 2.ff. dedam. infecf. Itcm intcrdnftio de vi & 
viarmata$a#ioenimexhoc intcrdiclo, cuicunquc qni dcje- 
t^luseft, & qualicunq; poflcflbri five animo, five corpore, five 
naruralitcr, fivccivilitcrpoflideat, datur./. /. §. dejicitur. p.jf 
de vi& viarm.tt.&' c. Debis Bocer. d.f6. & feqq. Don. p.cont.tf- 

II. Tum in potciratc utendi frucndi prardio Emphyrcurico, & 
quidem in pcrpetuum , ni fi alitcr inter dominum & Emphy- 
teutamconvcncrit'; porcfrenim Emphytcufis autUftifoli,aut 
altquibusfaItem,auromnibti^h£red'bus conccdi. Bocer. d.1. 
thefi+p.Obrcebf. d.Jtjp.jS.tb. 1/2. Mejer. d. l.tbcf.jp. €f feffl 

III. Quodrem Emphytcuticam 6cojus mcliorationcs alicn.ve 



; yoffit./. J ?.C.i* ; JJ2. IV? Q^©dipitprAdiatnEmphyt«atica. 
rium non poflit dominus aufcrrc,quamdin ve&igal folvat,*k> 
quofupKith. 6. lit.B. V. Quod praedio ve&igali fervicurera_> 
irnponere,idquelocarc fcoppignorare fine confenfu domini 
poflit,«utDd.communiterfcntiunt,/^O^mA/. d. /. 200.CM- 
jAi.com.de fcud.Ub. 2. t. p.fo/.dg2.iit. G. Treutier. d. /. tb.ult. 
tbtd.Dn.B4cbev.m»otJit.F.Don.p.(omm.ij. Quiahoc etiarn 
iupcrficarioconcedicur./.^ £•*/'•/. defuperficJ.td. §. ttlr.de 
fign.aftj.jt. depignor. Et ratio eJfepocelt,quia nulJainiqua 
conduiohifcc modis dominoinfcrtur > ncc quicqunm adimi- 
tur,icd nihilominus rcm Emphytcuticam faivam habu , & 
quotannis-penfionem confthutamaccipic: Prartercaquc Em- 
phyteutajusfuum imminuic-,non doinini ; hincquc Emphy- 
tcufifinita vcl amiC.i, liniuntur & illa : Extinaoenim jurc_» 
<ia&cis , cxtinguitur quoque jus accipicntis. d. I. ji. infin.de^j 
pignor. I. g. §. t.ff. loc.tr. Obrecbr. d. I th. 201. & 202. Mcjcr. in^ 
Collcg.Argent.dJ.tbef. 60. & 61. Don.p. comm. Qiiod B 

coniidcraturveiinperfona dominivcl Emphyteutae. Rtffeftu 
Jomini ,fi totiu* rci intcritus vcl damnum cxiftit, quod domi- 
? nusjolus fcrre tenctur /../. C. h. t. Reficilu,hnjus confiftit I.Mil. 
ineo,quodliberam alicnandi facultatcm tum in ipfo pracdio 
'Emphyteutico,tum in meliorationibusnon habeat./.^. C.b.t. 
Don.p.comm. 14. Mejer. in Colleg. Argent. d. I. th. dj. Etfi enim 
olim libcram alienandi poteftatem habucrit./. t.fiager veflt- 
gat. Hon. jam d. I. Jmminuta tamcn conftitucionc Juftiniani. 
/ .d. S. adeo. Inft. locdtJ. I.3. C. de J. E. Mejer. in Colleg. Argent. 

d. /. th. j2.-Hinc quarri ibict,an ctiam confcnfus domini rcqui- Q^ 
. ratur indonarionc ? Aff.argJ.j. C.de J.E.Hcenon. mdiff.f.Md 
. L*i. de R.J. Dn->.Pr£fistnDoncll:Enu(l.lib. p.com. t^.lit.G. 
freutler. d. L tb. tj. Itt. E. Dc qua quacftionc plucibuf • forfan in 
difcurfu.il.Quodcafusfortuiti autaliapartkularia incommo- 
<ia , quac rcm totam non deftruunt » ad ipfum fingulatim perti- 
neant./. / mfin.C.b..t. Ecquod proptcrea a pcnfionis prarfta- 
tione non liberctur. Don.d. c. tJf.Mejcr. d. I. th.26. & zj.. Arg. I. 
to.ff.de R.J. Sicuti necccontrario cipenfioaugctur,quamvis 
pcr alluvioncm, vel quo aiio modo incrcmcntura rci Emphy- 

B % J : tcutics 




teuticae aeceflerit. Hetn^di^ 4$/. 21. M&J. Mejer. d i tk 
27. Dn. Gothofred. ddl. i. C. de J. E. mnot. tit. C. Hic difquiri 
X; folct dc thcfauro in praedio Emphyteutico invcnto,utrumEm- 
phytcurae , an proprietario , id cii, fbli domino adjudicari dc- 
beat? Ad proprietatis dominium pertinere, ita tamtn utin- 
vcntori>fiveEmphyteuta, fivc alius quis fit,dimidiaparsre- 
linquatur, putamus. drg. §. 40. Infi. deJR.D. 1. Emphyteuta* 
dominuspraedii non cft. d.l.t.ff.ft dgerveQigdl. At dimidia-» 
paruhcfauri ad loli dominum pertinet.<wy. d. §. 40. Inft. ticj 
A. D. Excmplo fnicluarii,quithefaurum in pncdio fruflua- 
rio invcntum, fibi advindicarc, ncque jurc dominii , neq; uius- 
Ituftus potc&./.fru£Iu*. 7. §.ftfu*dttm. 12. verf nonmjgis.f. 
folut.mdtnm. III. Quod ccrtam pcnfioncm domino fingulis 
annis prxftarc deber,&quod apdthas tributorum domino red- 
derctenctur, I.2.C.b.t. Don.p.comm. 14. Et dchis vidcripo- 
tebJBocer.dJ. tb. 70. 

II X. * ^'^Jffi 

CognataEmphyteuleosfunt 1. Juseni' 
ptionis & venditionis (a) 2. condudionis 
. (£)&alia,qu*hic prolixitatis vitand* causa 
omifimus. '"«fttMH 

A A] d. §. ddeo. Inft. locat. Difceptatum enim olim fuit^, 

ntrum emtio 3c vcnditio, anpropriuscontracluscfledCon- 
▼eniunrinco,quod&pra:diumEmphytcuticum in perpctuum 
aliquandoaiicnctur. 2. Quodms tranlicns adEmpbyteutam 
lpeciem quandam dominiihabct: Compctitcnimci adioin^ 
rcm eVc. d. I. t.jf. fi dger vetligdt. Dtfcrepdnt vero rurfusi. 
quod in cmtionc prarcise mcrx & prccium requirirut-* 
quod precium in numerati pccunii tantum confilhw 
§. 2. Inft. de emtion. & ventL Secusvcro in Emphyteufi, 
ubi penfie, qu.-e quotannisin rccognitioncm domini foivitur, 
etiam in vino, oleo, frumcnto cxfoivi poteir, de quo fupra tb.z. 
llt '* f 'J r " U ft' ?• 7. Dn. Prjf Don. Enucl. Itb.p.com. tj./it.L- 
ft. Micrtquodincmtione transfcratur vcrum dominium, hic 

/ „' non* 
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non. /. i.ff. fijgerveffigaL & t. 1. C. dej. S. [B] r. Quoniam., B 
tamcondudtioquam i mphyrcufis fit vcl adtcmpus velin pcr- 
pctuum. /. 10, C. locst. Lfin.fi ager vcfligj/. Vultej. jdd. §. adeo 
nvm.8. i. Dum utercjue canoncm qucrannis folvcrc dcbct_,. 
Qbrecbt.d.dift.}6.th.2jj. Differunt vcro i.in eo,conduclor 
folvit canonem loco mcrccd is hic Ver6 in rccognitioncm do- 
mini. Vultej. ad d. §. jdeo. d. I. BorchoU. ibid. n. g. u Emphr- 
tcut£propteriterilitatem,vcl aiia particularia incommoda^ 
non rcmittitur. /. in fin. C.deJ. E. Borcbold. d. I. Huic vero re» 
midio fit. /. g. C./ocjt. PJuradcEmphytcuicoscognatisvide- 
rigofluntapud Obrecbt. d. /. 

Contrafria juri,five contra&ui Einphy- 
tcutico alia func , cjuibus hoc jus velcontra- 
&us Emphyteuticus conftitui prohibetur; 
alia, quibus jus jam conftitutum tpllitur* 
Conftitui autem ho^ jus prohibetur vel ra* 
tione perfon* (*) vel rei. (I) 

A) Siis, quidominusnoncft>alicuirerainFmphytcu- A> 
finconceflit : Conftat cnim cx fuperioribus nullum aliurru, 
OjUamdominum rci Emphytcufin conftituerc pofle. Jrg.d. §. 
jdeo. inft. loc. & 1. 1. C. dej. E. Don. p. comm. i± & fupm concL 
2,/it.G. (B) ScUicct fi rcs immobilcs inEmphyteufin dan- B- 
tur in quibus Emphyteufis locum habcrc ncquit. Don.pjom.tj. 
& tbid.Dn. Prjfes in not . bt. E. laUfc.q. i.n. 4. & q. l2.n.U~ 
iS fupra tb. 4* 3lpty&&' x t i 

Amittitur vel finitur porro Emphyteu- 
fis vel ex perfona conftituentis (*) vel e^ per- 
fonaaccipientis {b) veltotius rei interitu(c) 
vel ex conventione (d) vel pnefcriptione. 0) 

' O ' . • 7? . '% l^^Sm^HSL jf& 



Ji A) Sinimirumis,q^iEmphytcufinconftitinc, ad tem- 

pus quoddamdominusfuerit, foluto cnim jurc cedcntis,ct- 
•iam jus accipicntis cvancfcit. d. Uex.ueQigalt. 31.de pignor.tf 
Abid.DH.Gotbofr.innot.lit.P.Don.Q. com.ij. OhrtcU.d.Ltb. 
B 72t}. (B) Quodvariis conttngitmodis, quorumalic^ottnn- 
-tum rccenfuri fumus. L Sircm doloautculpa deteriorcm re- 
' -cerit, jus aroittitiuum. Don com. //. Ob dctcriorationcm n. 
.Emphyteutameypc]lipofle*xplorati|uriseft. arg. N0V.120.C. ^ 
•S. autb.qui rcm. C. de Satrof. EccUf Hie OJ. intcr fe dillcn- , ; 
Q. tiunt„iUTum hacccaufa dcterioxationis locum habcatm Em- 
phytcufi feculari, cd quod pocna privarionis jurisfui nunquatn 
habeat locum, nifi ca certo jurc fit cxprelTa , uti vidcrj potciT I 
Obrccbt.dA.tbef.2S7> Vcrum in affirmativam fcntentiamDd. 
.comnujnitcr tranfeunt. Obrecb. d.l. Nec iromenrd,quiain. 
utraquceadccn ratio militati in utraq; enim jjmphytculirci 
Emphytcutxuccndanon abutenda, mclioranda nundetcno- 
ramla datur. Obrecbt. d. I tb. 2$ 7 .& 2$S> H. Amittkur morte 
Emphyreutx tam naturali quaru civili .jus Erophytcuturunu 
j>rofe & libcrisquarfitum,fifiac Jiberis dccedit. Obrccbt.d.J. 
tb. vi. &fel' HI. Si pracdium Emphytcuticum vcl mciiojatio- 
ncs (ineconfcnfudominialienavcrit./.w/r. C. deJ.B. wejtM . 
r> i»*.d.LBcccr.dchJp.*4.tb.9™n<>n.d.c.is. & Si pertrien- 
niumpcnftoncravdapochas cributorum Domiconcnpran> 
ter-iu jurc ca dit fuo. /. 2. C.b. t. D<m.d. t. tj* Nec expcaarc dc- 
bct , donec irttcrpelierur a dommo, cum dics pro hoaHneia-- 
terpellet. /. msgnam. 12. C.dc contmbend.tf commtttcnWh \ 
Dcm.eLL Ncc cricnniorlapfa mora celcrifatisfa&ionc purga- 
tur><U. 12. & /. i.C.Ju. t. Dn. Arttma de tmm*£. uit. n. S- Qi"* 
qui non tcrrerur damno impcndcntc ex poena. , advcnicntc 
appofira x cenfcturcontumaxadvcrfuslcg\s cnuus. Dn.Artati' 
Q^ //./.Qutd?Num Emphytcuta ccflans in aliqua partccanonts ,| 

" tffhilominusEmphyceufi privcrur ? AffrmantDd. commumttr. 
\^ -An fi cx plurjbus.heredibii^ um^ penfionem non folvic, c*tcrj 
^quoqiprivcvtur ? 4ff. Trcutl. d. dijjtut. 29. tb. ult . 

Pofhcmo nori ihcongrue movctur qusftiQ>utrum dorrrf- 
mpHytcutam ofc non (blutum canonwn propria autorv- 
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firft pofljccxpcl!crc> M *rg. l.p.f. Je p-gnorib.Dcn. 9. eornw.J^ f. - ^j. Hx. 

p.tf&JD^/V*/^ U4- cf I 1 

Qdd. 2. djcrv.ji. n. 7. [C] /. /. infin. C. b. t. d. §. ddeo. infin. C 

Bocer.d.ifput: 14. tb. gjt. Mutatacnim forma , resipfa'muta- 

fur, & pcriilfc ihteJJigituc. t. Julidnm . p.fi.f. infin. adexbibend, 

L repeti.j. $ fin. ejuib. mod. ufu<[r. amittAt. Obrecht. d. I. tb. 4.or 

[D ] Si nimirum ad ccmim rcm^us vcl ad cerram gcncratio- D 

nem Emphytcufis concefla eft : Tcmporc cnim finito > finitaq, 

gcneratione jus quoquc finitur. Don.g. com. /r. Obrecbt.d d:/p. 

jf.tb.40f. Mrjct. w Collcg. Argent.d. l.jh. pj. Bocer. d. I. 
Mpi tb.Y+tf 79. ire/cnk w d. I. [£] Dc_, E 
pftf • r *\'ft Cltfdi iupra tb. j. ht. A. 

Soli Deo glorisu 

LEGUMLATRICIS fuboles AfttAAThtmiftcs>> s 
Tcmplumin fublimi verticc woniis bjbet. 
VUeru bjitduncs hoc affettarc cacumemj>\ 
H[ Sedfkpe AffcclH* non Rttionc ducz_j. 
TuBERLI N £ fapis rncltus : te$ { ordine jufto 

Ducis ad Eunomi*>per jug* celfa , dpmunt^. 
Vergtita^. Sicfoferti Themidcs poffeffor-haberi ;. 
Et ftcDOCTOREM te fore rerti f eris. 

Honori,r 1 ifta n ti B. Dn .Res p o n d ^ Vt t v 
fui Adrlnis & Confalini , h C 
cuicquid cIKonlcciarc l.m^uc' ',. 
▼oluit 

Joban. Hintmefhtr Pomcnr ^ 
Tb.Jj.&f.I*. 



MUltorum , laboreft , Doclorum > nofccrc fcnfus, 
Sed qui conveniunt Legibus, artc venit. 

Id cjuoquc tu (cntis, & te conccderc, cjux nunc 

Proponis Jurislemmata ritcprobant. 
Tramite pcrge tuo ccepto ; fic itur ad aftrsu, 

Quodcjue tibi pandit Phctbus, honoris itcr_>. 

Prxjlantif. Dn. XeftonOtnti , *mic$ & cW- 
tuberndlt fito diUZlifiimi, fdujii 

Ji ; ■ imnu crgo accinebat 

r#BOMA%) Jofua^jusRomha*: 

'^Q^jV.Mgy' Francus. 
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